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Exercise 1. Excused from Contract Performance

for impossibility
A party cam be excamed from ity to pevrtorm a contract oblige-
o In some Cirounstances i an event, ot within the risks

ssumed By the performing party, has ssade that pany’s

- Read the following Two cases and explain in & few sentinoes
why differwnces = the facts justify differvmt nesults in the casos, sven
when applying the semw legal nide.

Ontario Deciduous Fruit Growen' Astoc.
. Cutting Fruit Packing Co.
134 Cal 27, 86 1 28 (1901)

G, C.

(A grower 2greed in wrting 10 the 1ae of pescher of & Sesig.
nated vanety, prade, And quintity grown from specified crchacds
The trigd court found that the grower established an escwse for its
falure 10 deliver the S quantity of the designated goods |

v o+ [0 30 cecinary your the oochards referred 10 in the con-
wact] would have produced wificent frull 1o Cafry OUt The con-
wact, But before it wat fully grown the season turmed unusually
dry and Bot, and hot wings impaired the quantity and quality of
the frist to sech an extent that it wis mpowsbie for plaleti®f to
furmbhy, from the orchards of its 1ockholdery in the said dtricts
martioned in the contraey, & quantity of fruit eguel 10 one half of
the minisum amoent agreed 10 be furrahed

n e o at Sec the sale having Been of wpecific vareties
of fruit growing and 10 Be growmn 00 peciie cechardh, and the
DeChards Aaving boen 50 far atfected Dy the extraordinary trought
that they i3 rot peoduce sulficent frut of the vareties named
to comply with the contract, the plantitf could te compelied to
pericem the contract only 50 far 4t it wai posible for 2 10 do o
1t coudd not De made 10 pericer imposbilaind, Nor was it Kadle
in damages, By wiry of countendiam o otharwise, for o fallure 10
LOmply Wit 3 conract resultng fom (a force majeure] not sttrd-
table to any fautt on the part of sid planti®

The judgment aad ceder thould te alfirmed.



AL Jones & Co. v. Cochean
FI 0% LTL ISP N0

Hom, ).

[Cothran (Buyer) Browght 1his ACTHON 10 1SCOVET GAMAGES PINA
AL Jooes (Selier), for damages sustained from Sedler’s Sreech of &
contract 10 i and to deltver 3 quantity of onlon wts. Seler had
agreed 1o sell] e following amaunt of onken sets for delvery lan-
wiey, 1909, 315t day: 100 bbis. Dark Red sets at $3.20 per 32 10, by,
00 bbls. yellow sets a2 §1.10 per 32 1o bu; 25 bbls. white sets
$1.50per 1210 b

[Sefar] defvered 50 Darmels of red Srion sets, 60 Barrels of yal
e GrioN 10t and S bartely of white onon sety, but Tailed and
refused 10 delver the balance under the contract [becawe of crop
Tadures in the Tipich That weived s Selery utudd wWurte)

Tha(e & N0 UNCMTAINTY O AMDIQUITY In That DOrTon of The con-
tract which gescribes the property »0id snd 1o be delvered by
Prantiff is arer In the futyre. it definitely wecifier the quantity
and kind of em 20d the price 10 Be paid theredcr, the place of
delvery the condition in wiich the sets are 10 be when delvered,
and that they are 50 be screened. It i not specthied that the prop-
ity okl shall Be sets rahed by any wpecified penon or wpon any
specited place, I plaiesit = arror Mad 00 B datt soecilied in
M contract for delivery of thase wts gome imo the market and
grocured the king of sets described W the comtract in the guastiy
therem spectied and offered 1o deliver them 1o defendant in emer,
b would hawe Rully complied with ha costract.

There Being no seversbie entor prasented, the judgmens of the
il Court i aMemad
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COmpare your anwwet With the sample arower in Appendix D, sl then
Mopaty and reflect on ways in which you can Impoove your perfor
mance on the fext exam.

Summary of Common Law of Burplery snd Larceny
Although US jurtsdctions have enacted oriminal codes that Langely
supenade the valy criminal comemon biw, imagine & stae that il
applics e comumon Law definition of beaglary ax

¢ the bovaking and

o onbering of

¢ adwelling of ansther

o at sight

* with S trdent 80 commit a felony.

The law redating 8o this crime reflected a concom abuoul 4 seTious
nvasaon of the right of habitation during hours of darkness, when the
inhalwtants were mont vulserable 5o attack and the swader maost Blely
W excape secogniton. This chement relates 10 B timw of the mvasion
# i irvchevant that the nvader might be recognized tn artificiad ligh
smanlight had coased

The element of broakasg does not requine e of Sestractive foece,

ot the creation of an opening theosgh which 1o ender. It s not satis-
Mudanm beavisg an opening, woch as an open
door cr wssdow Mooeover, the teadizional view, furher open-
ing a partially door or window Is not » although »
minority of ictions hold otherwise. Gaining entry framl
o viewed s a bovaking (constructive breaking) became it excoods the
range of entry invited by the owmer. The clement of endering can be
satisfied by any degree of entry that would help to accomplish the
waended elony

Adwelling is 2 babitation, wsually 2 home o which a penon nonsally
reshdes, bust it can also apply 90 2 howse of apartment in which somoone
shoeps cnly oocasiorally, such s one weekend per month. It o abo
include nos-babitation bulldings that are connected 10 the house or ane
within the home's “cartilage™ o immed late surroundings.

The burglar does st swed 1o succoed in committing 2 Bedony, it &
enough that the burglir entered with the ntond 10 do so.

Laccorry s & defony at comsnon b, Its eloments at commmon b o

* The unlawiul taking and canrylng away
* of somecese chie’s property
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o without the comsent of the osner md

o with the intent b0 permanently deprive the owner of the paop-
erty. Many courts lale S view that deprivation of the peoperty
for an sneeascnable period of time satinfies this clemment

() essay Question (60 minutes)

An sttomey, n, wan working Lide in the law offioe,
located on the Sth flove of an office betlding,. Jan was com-
pleting an appeiiate el that was doe for filing the nest
dary. Just s the sun was dsappeaning over the hoeloon at
BN e, Jan's wyen weer hurting and fan's concentration
wirs hess than shaep, 20 Jan decudad 1o take & quick nap on
the couch in B olfce.

Undortunately, Jan had a bad habst of poocrmtinating,
w0 Jan occasionally bt regularty pulled “al sighters™ at
the office fust bedcor & deadline, rather than commeting
home across bown. Accoadingly, Jan's office had 4 mini-
refrigerator, microwave oven, sall stock of food In an
ofoe storage room, \ofietries in e office bathroom, and
4 vouch waitable for short naps or & few howrs of shoep In
e waiting ama.

Betore e nap, Jon soved lowand the big picture
window %o chose the blinds bt then decidod Shat any
remaining trace of Bght was alweady so dim that chming
e Blinds woukdn t make any sgnificant Jifference lan

ot the siigue clock on a shell 1o note the thme,
the door 1o the office, turmed off the overhead
Hght, and Ly down oo e couch with eyes closed. Jan
soon dosed off. A janitor then entered (he locked olfice
with het keys to cmpty tranh, noticing that Lan was asleep
on the couch, the janitor cnpt oot and left the offics dove

haltway open 10 avold making the soise of chising the

heavy doox
1n S mesntime, Cleo, Jo's chient in & crien
Mmﬂu‘ﬁd&- with the inteat of

nx' that Cleo knew was sstting on 4
Mhh Cleo nended some emengency cash
bedove & check arrived in two weeks, 30 Cleo planned 1o
ebiain A Joan by leaving the cock as security iIn & pawn
shop, and then planned 10 retrieve and retam the cdock
after the check arrived. If Jam noticed that the clock was
missing, Cleo belleved that Jlan would be momentasily
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angry but would forgive Cleo when Clen seturmed the
ook,

The private socurdty puand oo the goound Boot buraed
Choo imto the buikding and activsted e clevator because
the guard aod Clen from Cloo's Treguent visits b
Jan's odfice, and Cloo falsely told the guand that Cleo bad
an after-bours appointment with Jan. Onoe on the Afth
fooc Cloo intended to pack the Jock 10 Jan's offce door
and was surpeised o wew the Soor wnlicked and pastly
opem, jst wide encugh ¥ besely sqoecee theough, After
noticing Jan askep o0 the conch, Cleo canefully opened
the door a Sew indhes farther to allow for eaxder passage
through the doseway, and Shen crepe over 1o e chck on
B shell. Cloo tocked the Sock undor one aem and wan
mwaring the door to make a0 exit, when Jan awakened, di
covened Cleo's actions, and pensuaded Cleo o retuen O
Ahack o the shell.

Asmuming all the facts ase prvoaled, Solly disouss
whother Choo has commatsed » common brw burglacy.
Argue both skdos of any Sedwtablo save. 11 any elements
are eaily satisfiod or clearly not satisfied, quickly explain
why

Practice Exam 5. Assault and Battery — Closed Book & Notes

Katum 10 the Exercise in e spotting at the ond of Section LU in this
chagiter. Roview the summary of the law selating 5 the forts of assault
and battery, sond Ben treat the facts of “Tankethall Buddies™ ke an exaen
uostion. Take e exam withoul comsulting the sammary of law of any
other notes. To peactior under indense time peessune, allow yoursell no
mooe thas 30 mimutes 10 take the exam.

Seporately addeess each event in the fact paticen. i any ablercation
betwwen the parties sndoubsadly Lalls short of et or battery, brtly
wnplain why B facts do not salisty the roquirements for either bt
With sespect 50 any ovendts (hat anguably assoont to an assdt, battery,
o boty, fully dicuss each clalm, arguing both sides 5o the extent possis
be. For any given event that arguably amounts o a seel, If oow oo more
chomenis of & claim are closely satislied, bricfly state them as pocenises,
bt s IRAC formal 1o fully Socuss any chemont that is debatable,
Alserwand, compane your arewer with the sample anvwer in Appen-
dix D, and then identidy and reflect oo warys in which you can imgoove
your performance of the next examm.
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Practice £xam 6. Homiode under Common Law ~ Open
Book & Notes

Imagine Bt e crisndnal code in the Sctimious State of Now Malne
adopts the following definitions of actss mar (acthon) and sws e
(sate of mind) for severdl types of homacide. Althosagh thes stese’s
criminal code s baned Largely on e common Law, It has

the common law fedony murder rule. Stady the sssmuary of lew below
and then take the exam that follows. You may coesell the followimg

aond peflect on ways = whikh you can improsve your perfonmance on
the nest crvam

Sovmary of the Lawe of Howicide v New Maiee
Actis Reme — Crioninal Nabilty sorsally soquises 2 voluntary st An
omimion is insuffickendt wnless B defombant had a duty 10 at sch s
avugh a statutory o contractual duty of becasse the defendant helpald
crwate the montal danges
Mews Row —

* Murder — The common Law segpuaresment of “malice sonethought™
developed o inclade fint degaee and second degroe munder
this stane’s criminal code:

1ot degrewr Inerdt 20 il or o Inflct sevious doxdily ingury, with
prvemeditataon and delderation

U degroe Inavntsmal kiling, but without premeditaton and
Aelberatun

2 degree: Covacious disoegant of & subwtantial rsk to human
B, by peocending in the face of subyoctive awanoness of the risk.

o Vovwwlery savalarghter — Magation of intenthonal ssunder 3o man-
slaughtor when D kills o the hoat of passion after & logally ade-
quate provovathon

. mamndasgphter - Crminal megligerse based on 2 ek of
-mnumMM.hudw’t:w
dant should Asew knoww, becase 2 ressonable ponson in Delene
dant’s place, hnowing e cdecumstanoes known o Defendant,
woudd have spprociased the rish. With respexct 1o the od
e rnd, although some memoeable casos rogeare cnly B simpde
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() essay Question (60 minutes)

The following lacts ase mspined by meal evenss, but the
exam s lionited % the facts below; do mot change of sup-
pletnent them with yossr knowledge of actoal events.

b Calan b the CEO and largest individual stock-
holder of Bong airlines, busad n the (ictitioos Seate of New
Masse. By placing heavier and mome powerful mgines on
the frame of an existng pet, ong rocently peoducad the
Kambo 7 ("R77)L a passenger jt with imgeoved range and

, With this modified configuration, the R could

b loo ragadly in some Groumetanoes, creating a risk of
e engines stallivg, To comeract this risk, the K7 com
mmwmhnyqﬂbpﬁdhums

dowreand when sensoes warned of & danger of stall-
hgh-m—lnukdcm

The R7 was with sirlines, many of which
Bought dosers of the R and placed onders foe hundeeds
e, After the exhiing R7s were = use for a yoar with-
mmmm-@nmndwa&uhh
Plarw’s sovmony. Tests in sievelators showed Bt in rare are-
mumwmwm
curate data sbout a rek of stalleg, and Be computer sofl
ware would then automatically pach the nose of the plane
dowrrwasd 180 » dangerous dive. If pllots tried to coun-
teract S dive with theie comnds, the soltwane wosdd poe-
vail over their efforts withm minutes, forcing the K7 ine
o iereversible dive and crash. Borg's contracts with the

Engineens for Boog presented Calas with their fnd-
ings and proposed selutions. The sonsoes could sl be
improved, but the engmeves weee developing a soltwane
fx that would dinet the B7's computer 0 cross<heck
with ofter dals whenever B sevsorns sigraled the dan-
gor of & stall, so it the computer would necogiae and
gnoee the rase ce of an maccurale waming [oom e
sensors. The softwane fix wondd Be ready in one month,
In the meartitne, the eogineers focommended two intisrim
moouees: (1) disclose the peoblem to alrlses who were
operating the B7, 40 the raveling poblic, and 1o rogulatory
apencies, so et Al those parties could muakee informed
docklons, and (1) provide pilots of Dwse airknes with spe-
ol instructions, so that they could rcogaine the problem
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I occursed send could take designatod steps 40 dinable
the sermoes, allowing e pilots 0 contml the plase’s pach
manually
Calas lwtoned 10 the engineen” presentation, diected
them o complete the softwane fis o soon as possdile, andd
then decided 1o do mothing clse. In Iight of the B per
et salety secved after 2 yoar In opesation, Calas deter-
mined that the of this rare malfenction ooowr-
ring within the next e small and that Bong could
lone billiors of doflaes o sales of B K7 if the
defects In the semor s softwaee bocame public knowl-
He deckded that it would be better %0 distribute the
a2 moutine spgrade, withoat ever explaining
the defoct in the R7, while hoping that the dedect did not
reveal sl in the meantione. Bong's conttacts with the sl
lioes inchuded an cbligation o dstrbute penodic updates
for the software. so distributing Siés one woukd not appear
sl

Undoctunately, one wook later, the rare malfunction dis-
covered by the in simulations occursnd
during s actual of an R7 shortly aller i ook olf
(o an abrpont in Newe Maine, sesuling s 3 cotastrophic
cranh that sook the Soves of all 180 people aboand the K7,

The Dwtrict Attomey Sor the New Maine county in
which the cranh eccurmed s comsilering bringing crminal
mua Calas New Maine has 2 homnicide statute
that mdhbhuymmbhu“dur
wine langely codifies the state’s common b, recogriring
fosar hevels of commaon baw homiode:

* fist dugroe munber,
o second degree munder,
o volurtary suoslaughters, and
¢ woberary mansleughier.
Discuss the Meeltwond that Calis commimed voch of the
fowsr offersses Inted above. Do not discuss Bong’s corpo-
rate Jabelity. For any baues you identify, dscuss Shom in
separade [RACs

1 sy of the listed crimes is clearly magplicabile. stute
the rule and quichly explain wiy e rule is not satinfied
by B facty, sl move on I any of the criswes rabes 2
debutabile question of crieomad Rability, slate the rule and
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argoe both sades of the Lacts 1o the extent possible. I any
part of an salysis applies to 2 Later e, refer 40 the ear-
Lier staternent rather tham nopeating o

In New Maine, sochioss enfmgersnt v & mbsle-
meancr, which the LA s assigning So soother stadent to
rosonrch, o Jo et disowes that crime. Oihar than the
wibde commission of misdemeanons of onw o more of the
Bomicide orimes listed above, you may assume Shat Calas
has ot commenitiod ssvy other criomes and that oo olher stat-
wtes govern bis Bebavion e this matier.

I, The Next Step

Other types of exam questions awall you. Contue 1o the nest chapler
to explore further,
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D, The partios did pet foem a contract bocase Seller oxpressly oon-
ditiooed s acceptance oo Buyer's agroemaont to Seller’s addi-
thomad teem, the arbitration Chwee

14 Dursg the COVIEDAI9 peandemic of sumemer 2000, after initially
rogqeiring basineses 10 Gose, & st permitied bars and restas-
rants o seopwns Soe indoor service, even thoagh sates of nfoction
with COVID 9 were still dangerousdy high, as seportod daily by
all modia. The stato governoe ssoed noomandatory gundelees o
Business owmers encouraging them to kot attendancs o
capacity and 1o enlorce soctal datsacing and the wearing of manks.
Bob's Bar opemed for indooe servive, et it manageoant did not
struct @ stall sbout endoncing the governoe s guidelines. Woaring
a meclical mask, Gayle arrived at the bar 10 meet friends foe deinks,
Looking frem the sidewalk through the Tange front windos, she
sothond with alarm that the entine establishonent was packed with
potrons, with 8o socka) dstancing and almost no painws wearing
» mask. As she win reconsidering whether 1o enter the bae, Carle
sawe her frhends insade, coomeded around a table without masko and
wirving at her Bocasse her frionds had soon her, Gayle sealized it
would be awhwand ot 8o jotn them. Cayle took off ber mask so
ot 1o Sowl ot of place, srserad the bar, andd jommod bher [fiends al the
table for conversation shouted over the nose.

Fonr darys Lader, Gayle lelt seveome symploens and hosted positive lor
COVIDM19, which roquined several days of hospétalization and which
cantsant b 40 foed (atigue for maoee than a sonth. Caryle lives alone and
had bovn safely sheltering at home Ror weeks price to visting Iob's
Bar and in the days afier, cascfully handling home delvery of g
o.M Carrle saen Boty's Tar for neghigenee, which of the following
B the best angument hat Bob's Bar will st de labdo b ary degooe?
The stato’s highest court ham adopiod the deforne of puse
negligenoe, applying only so canckess acts ofer than procending in the
tace of a kewwen ride. No statite absolbved Bob's Bar Troon lubiley

A Bob’s Har &d oot fall 1o oo doe care but ran the bat as it nos-
mally would, in a ressonable way

B Factors thal cmsed Cayle o ovntract COVIEN 19 B not Inchade
e condilions at Bob’s Bar.

C Gayle amumed the risk of contracting COVIDA9 when she
entened e bar Wirhout wearsg hey mask

D, Approxisately S0 pescent of sny negligence can be attributed
toCayle

15 Which of the followsg most cloarly exprosses an dhasory peomise,
20 that an agreeseet wookd Lack consaderation even o the purported
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Objective Questions: True-False and Multiple-Choice 279

promise is exchanged with a reciprocal promise from another per-
son?

A. Ipromise to delay collecting my claim against you for one month.

B. I promise to pay you $20,000 a year until you become eligible for
any level of Social Security payments.

C. I will provide you with such consulting services as I desire to
make available to you.

D. If you breach the agreement, you will be liable to me for my
actual losses, plus an additional 50 percent as a penalty.

Which of the following is not a form of murder under common law?
A. An intentional killing but without premeditation.

B. An intentional killing in the heat of passion after a legally ade-
quate provocation.

C. An intentional killing with premeditation and deliberation.

D. A killing with conscious disregard for the substantial risk to the
lives of others, proceeding with subjective awareness of the risk.

Sara and Lena happily reached the following agreement: “Sara will
paint the exterior of Lena’s house by the end of the month, and Lena
will pay Sara $2,000 after completion if she wants to spend that sum
of money.” Later that day, Sara wishes to withdraw from the agree-
ment. Which of the following is the best argument that the agree-
ment is not an enforceable contract so that Sara is not obligated to
paint Lena’s house?

A. Lena’s promise is illusory, so the agreement is not supported by
consideration.

B. The agreement lacks reciprocal inducement because it contem-
plates a promise made in recognition of a past performance that
does not give rise to a moral obligation.

C. Lena has materially breached, so that Sara can cancel the agree-
ment.

D. The agreement amounts to a prohibited penalty for breach of
contract.

When Alan’s mother passed away, she left to Alan her fully paid but
modest home on a small lot with a small backyard. She left some
personal property and a small investment portfolio to Alan’s half-
brother Ben, her son from her first marriage.

Alan lives on the East Coast, and the inherited home is located in
the West, near where Ben rents an apartment. When Alan traveled
to the home to remove some personal property, he concluded that



